Summary of House Bill 7, 79th Legislature, by Article

In the last days of the 79th Legislative session, a compromise was reached on the two competing workers’ compensation reform bills, Representative Solomons’ House Bill 7 and Senator Staples’ Senate Bill 5.  The compromise Bill, numbering almost 400 pages, was passed by the House and Senate using House Bill 7 as the vehicle, and incorporates numerous changes of interest to those working in the field of workers’ compensation.  

The following summary is a general description of the content of the legislation, and does not represent a comprehensive analysis of all changes or the resulting impact of the Bill. The reader is cautioned that this summary is not intended as a substitute for the text of the Bill and should not be relied upon exclusively as a complete abstract of its contents.  Many aspects of the Bill are dependent upon TDI promulgation of administrative rules, which may ultimately change the scope and character of the statutory provisions as described here, and/or expand requirements applicable to system participants.  Note further that this summary has been specifically untaken in the context of the program administered by the State Office of Risk Management and excludes analysis of provisions which are not applicable to that program.
Article One:

The TWCC is abolished and its administration duties are transferred to a new Division of Workers’ Compensation (Division) within the Texas Department of Insurance (Department).  The Department is the agency designated to oversee the workers’ compensation system, but the Division operates under separate authority and is formally administratively attached to Department.

The Governor appoints a Commissioner of Workers’ Compensation for a two-year term.  The Commissioner of Insurance and the Commissioner of Workers’ Compensation may delegate duties to one another.
Subsection B codifies the goals of the workers’ compensation system, including that injured employees shall be treated with dignity and respect, have access to fair dispute resolution and high-quality medical care, and receive return to work services.  Legislative intent is also codified, including specifying the system must promote safe workplaces, encourage return to work, provide appropriate benefits and medical care, minimize disputes, and address compliance.
Article Two:

This Article relates to the general powers and duties of the Division and contains limited substantive change.

Article Three:

This Article relates to the general operation of the workers’ compensation system.  The concept of “evidence based medicine” and reasonableness of health care are new additions to definitions codified in the statute.  The definition of intoxication in existing Texas Labor Code §401.013 is modified, creating a rebuttable presumption of intoxication on a positive blood test or urinalysis.
The Office of Injured Employee Counsel (OIEC) is established in new Texas Labor Code Chapter 404.  The OIEC takes over the Ombudsman program, and acts as an injured employee advocate in other matters.  The Governor appoints the Injured Employee Public Counsel for a two-year term.

This article also formally creates the Workers’ Compensation Research and Evaluation Group (Group) under the Department.  This unit was formerly known as the separate Research and Oversight Council on Workers’ Compensation before its functions were absorbed by the Department in 2003.  The article delineates the Group’s powers and duties. 

The changes to Texas Labor Code Chapter 408 in Article 3 of the bill are significant.  Texas Labor Code §408.004 is amended to provide that Required Medical Examinations (RME) may no longer be utilized to determine extent of injury, nor may temporary income benefits be discontinued when an injured worker fails to submit to such an examination, or when the RME doctor indicates the injured employee may return to work immediately or has reached Maximum Medical Improvement.  
The bill amends Texas Labor Code §408.0041 to extend the Designated Doctor’s (DD) authority to resolve questions of extent of injury, whether disability is a direct result of the injury, the employee’s ability to return to work, and “similar” issues, in addition to the previous authority to opine on Maximum Medical Improvement (MMI) and Impairment Rating (IR).
  The DD’s report on each of these issues is accorded presumptive weight and the carrier is required by statute to pay benefits based on the DD’s opinion unless otherwise ordered by the Commissioner.  However, the standard for overcoming the presumptive weight of the DD has been changed to a “preponderance,” rather than great weight.
  Contrary to the RME provisions, a carrier may suspend benefits for failure to appear at a DD examination without good cause.  Additionally, failure to appear at a DD appointment is subject to a possible fine of not more than $10,000.00.  (The Article also requires the Division to adopt rules requiring written notice to be provided at the conclusion of an examination in which MMI or IR is assigned which provides information on how to dispute those findings.)
A new concept introduced in Texas Labor Code §408.0042 is a medical examination to define the compensable injury.  This examination, conducted by the Treating Doctor on the request of the carrier and order of the Division, must detail all injuries and diagnoses related to the compensable injury.  On receipt, a carrier must accept all or dispute specific injuries and diagnoses.  Accepted injuries or diagnoses may only be retrospectively reviewed for medical necessity.  Any treatment for injuries or diagnoses that are not accepted must be preauthorized before the treatment is rendered.
  If preauthorization is denied because the injury or diagnoses are unrelated to the compensable injury, the provider or employee may file an extent of injury dispute.  

The Article modifies the approved doctor concept, providing for a Division maintained list of approved doctors (ADL) and rules respecting registration and training until 09/01/07, although the Commissioner may waive the application of such requirements.  After that date, the Division is to promulgate rules establishing reasonable requirements regarding training, testing, and financial disclosure.  Failure to adhere to these requirements is subject to an administrative violation.  Providers who were not admitted, suspended, or removed from and not restored to the ADL before 09/01/07 are ineligible to provide health care to or receive direct or indirect payment for treatment of injured workers.  The Division is also required to adopt rules pertaining to peer review doctors, which may include standards and sanctions.  Peer review doctors must be licensed in Texas.
The Division is also required to adopt rules regarding electronic billing by providers and, after 01/01/08, electronic payment by carriers.  The Commissioner may grant exceptions to carriers and providers unable to submit or accept electronic billing; notably, no exception authority is provided respecting electronic payment requirements.

Respecting the submission and payment of medical bills, the Article amends Texas Labor Code §408.027 to provide that providers must submit claims for payment not later than the 95th day after the date of service.  Currently, providers have approximately one year to submit claims for such payment.  Failure to timely submit is a waiver of the right to payment.  The time for a carrier to take action is unchanged at 45 days, although this period may be extended to 160 days in the event the carrier elects to audit (during which time the carrier must pay 85% of fee guideline amount for the services, or 85% of the contract rate if the service was provided through a network).  Payments may be recovered from the employee’s health insurance carrier “or other person obligated for the cost” in the event an injury is determined to be non-compensable.  The converse is also true should the injury be determined compensable – parties may recover paid expenses from the workers’ compensation insurance carrier. 
Reimbursement by health care providers for payments made for inappropriate care require notification of the provider in writing and a refund demand.  Providers are required to appeal this determination within 45 days if in disagreement, and the carrier has 45 days from filing to act on the appeal.
The Article also mandates the Division adopt by rule a closed formulary for pharmaceuticals.  The Division is required to adopt rules for appeals for drugs not included in the formulary that are necessary to treat the compensable injury.  The Division is also required to adopt a fee schedule for pharmacy and pharmaceutical services.  Carriers will be required to reimburse according to this fee schedule, unless other rates have been negotiated by contract.

With regard to indemnity benefits, the Article makes changes to length of the waiting period for payment of the first week of lost time, and the way Average Weekly Wage (AWW) maximum and minimum benefits are calculated.  First, the length of the waiting period for payment of the first week of TIBs is reduced by the Article from four weeks to two weeks of lost time.  Second, after 10/01/06, maximums and minimums will be calculated using the Texas Workforce Commission’s State Average Weekly Wage for all employment (formerly, manufacturing production only), and multiplies that dollar amount by 88%.
  That figure is the new State Average Weekly Wage (SAWW), and establishes the cap for TIBs, DIBs and LIBs weekly payment amounts.  The cap for IIBs and SIBs payments remains at 70% of the SAWW.  Minimum benefit rates continue to be calculated by multiplying SAWW by 15%.
Previously, the edition of the AMA Guides to Permanent Impairment required to be used in certifications of IR was mandated exclusively by the statute.  For the first time the statute provides a subsequent edition of those guides may now be adopted by rule alone.
New Texas Labor Code §408.1415 respecting Supplemental Income Benefits and work search compliance standards is intended to provide standards for the development of Division rules respecting the concept of good faith effort.  Those rules must now incorporate provisions for active effort, including active participation in vocational rehabilitation program conducted by the Department of Assistive and Rehabilitative Services or private provider, active participation in job searches through the Texas Workforce Commission, or active work search efforts documented by job applications.  The rules must specify the level of activity, define the number of job applications required, and consider availability of employment.
Fundamental changes to the administrative violations structure are also provided throughout this Article.  Classes of violations are eliminated along with the specific schedule of penalties, as is the requirement that a violation be “willful and intentional.”  Instead, the Division must consider the seriousness of the violation, the history/extent of previous violations, any demonstrated good faith in rectifying consequences, and the penalty necessary for deterring future violations.  The Division is required to consider “to the extent reasonable” the economic benefit resulting from the prohibited act.  Penalties may not exceed $25.000.00 per day per occurrence, and each day constitutes a separate violation.
Dispute resolution provisions have also undergone some modification.  The statute will now provide authority for conducting Benefit Review Conferences (BRCs) by telephone, on agreement by the injured employee.  Benefit Review Officers (BROs) will be required to complete at least 40 hours of dispute resolution training.  In order for a BRC to be set, the party requesting the BRC must provide evidence of prior efforts made to resolve the dispute, and guidelines will be adopted by the Division in this regard.  The Article further limits the number of BRCs to two, and removes the BRO’s authority to make resolution and benefits recommendations.  BROs will also no longer have the authority to issue interlocutory orders at BRCs, although Division staff designated by the Commissioner may do so when determined to be appropriate.

The Contested Case Hearing (CCH) procedures are unchanged in the statute, but the Article changes the Appeals Panel (Panel) process substantially.  The Panel is limited to three members in total, and is charged with publishing a precedent manual with precedent-establishing decisions and ‘other information’ identified by the Panel.  The Panel will now only issue written decisions when reversing or remanding CCH decisions.  Judicial Review procedures are largely unmodified, although a new provision is made that records of the CCH are now specifically admissible at trial.

The statutorily mandated division of medical review is discontinued, but the functions of that division are continued within the Division of Workers’ Compensation, including additional requirements to monitor Independent Review Organizations (IROs) and to adopt rules and impose sanctions respecting those IROs.  New Texas Labor Code §413.032 is introduced later in Section 3.247 of the Article, establishing minimum standards for IRO decisions, including providing in the report a complete list of all medical records and documents reviewed, a description and source of the screening criteria or clinical basis used in the decision, and an analysis and explanation for the decision which includes findings and conclusions, and a description of the reviewer’s qualifications.  The IRO must further certify there are no known conflicts of interest.
The adoption of Treatment Guidelines and Return to Work Guidelines by the Division is mandatory.  Treatment guidelines and protocols must be evidence-based, scientifically valid, and outcome-focused.  Treatment may not be denied solely because the treatment is not specifically addressed by these adopted guidelines.  Disputes involving treatment plans will be appealed through the IRO process.  The adoption of rules relating to disability management to promote appropriate and timely care to maximize outcomes is permissive, but compliance with any such promulgated rules will be mandatory.

A corollary concept, skilled case management, provides that carriers are required to evaluate a compensable injury in which an employee sustains lost time, and assign appropriately licensed case managers as necessary.  Claims adjusters are prohibited for serving as case managers.

Respecting rules relating to pharmaceutical payments, the Division is required to authorize pharmacies to use agents or assignees to process claims and act on the behalf of the pharmacies under the terms and conditions agreed on by the pharmacies.
The medical dispute resolution process is substantially changed.  Previously, parties aggrieved by medical dispute determinations of the former Texas Workers’ Compensation Commission could appeal the decisions to the State Office of Administrative Hearings (SOAH), and the determinations were not binding during such an appeal.  The Article removes the right to appeal to SOAH (except for matters involving compliance violations) and specifies that the determinations of the Division are binding during the pendency of a dispute.  Such matters must now be taken directly to judicial review.

The Article also mandates that carriers are required to establish a single point of contact for injured employees and establishes new Texas Labor Code Chapter 419 relating to the misuse of the Division name or logo, or the state seal.  Other provisions of this Article not directly applicable to the state employee workers’ compensation program administered by the State Office of Risk Management include an amendment to existing Texas Labor Code §406.033 respecting post-injury waivers, providing that injured workers may not waive their right to recover damages from an uninsured employer except when specific statutory provisions have been met.  Additional provisions not affecting employers covered by the Office’s program deal with certified self-insurer and maintenance tax issues, and the Return to Work Pilot Program. 
Article Four:

Article 4 is new Texas Insurance Code Chapter 1305, dealing exclusively with the establishment of Workers’ Compensation Health Care Networks, cited as the Workers’ Compensation Health Care Network Act.
In general, the stated purpose of this Act is to authorize the establishment of networks to provide workers’ compensation medical benefits and provide standards for certification, administration, evaluation and enforcement of the delivery of services by those networks.

Establishment of a network is elective.  The Department is responsible for certifying entities wishing to operate as a network.
  Once established and all notification requirements have been met, an injured worker must comply with all network requirements.  Carriers will only be liable for out-of-network health care that is due to emergency, or that is provided to an employee who does not live within a network service area or is the result of an approved referral from an in-network treating doctor.

Network doctors may not serve as Designated Doctors or perform Required Medical Examinations for injured employees receiving care within that network.  Pharmaceutical services are also prohibited from being delivered through the network.

A network cannot enter into a contract with another entity to manage the network unless the contract is filed with the Department and approved.  That contract must comply with specific requirements, including notification that the contract cannot be canceled without cause on less than 90 days notice, sent simultaneously to the Commissioner of Insurance, and that the network will continue to be responsible for performing in accordance with statute and rules with oversight and monitoring by the carrier.  The Commissioner of Insurance may disapprove a management contract is the person is not trustworthy, competent, experienced and free from conflict of interest, or if the management contractor fails to maintain in force a $250,000.00 or greater fidelity bond on its officers and employees.

The network is responsible for determining the specialty or specialties of doctors who may serve as treating doctors.  Injured employees must select a treating doctor from the network’s list in the service area.  Injured employees treating with a non-network provider for an injury which occurred prior to establishment of the network must select a network provider within 14 days after the carrier notifies the employee of all relevant network requirements.
  The network may assign a treating doctor if the injured employee fails to make a selection within 14 days after complying notice.

The network must prescribe the manner of selecting an alternate treating doctor within the network, and may not deny the selection of an alternate treating doctor.  However, subsequent changes must be authorized by the network based on specific procedures and criteria, including considerations of whether the treatment has been medically appropriate and whether there is a conflict jeopardizing or impairing the doctor-patient relationship.

Doctors who are salaried by the employer, have provided emergency care, or who provided care before the employee enrolled in the network do not constitute an initial choice of treating doctor.  Referrals; selections of alternate treating doctors because of death, retirement, or leaving from the network of the original treating doctor; or the change of address of the injured employee, will not constitute selection of an alternate or subsequent treating doctor. 
Networks are required to provide that a network nonprimary care physician specialist may be approved by the network’s medical director as the treating doctor for chronic, life-threatening injuries or chronic pain.  An injured employee’s application to the medical director must include certification of medical need by the specialist and be signed by both the specialist and the injured employee.

Non-network primary care physicians who were providing care to an employee prior to an injury may serve as an injured worker’s treating doctor if the doctor agrees to abide by all the terms of the network’s contract.  Any change of doctor from such a primary care physician, however, must be to a network doctor.

Each network must maintain a toll-free telephone service to address care and respond to requests for information, including adverse determinations.  The network be able to record messages outside normal business hours, and must respond to those messages within two business days after receipt or any required additional information is received.
The network contract requirements between both the network and providers (Texas Insurance Code §1305.152, et seq.) and the network and carriers (Texas Insurance Code §1305.154, et seq.) are exacting and specific.  
Network-Provider contracts must contain a hold-harmless clause prohibiting the direct billing of injured workers, acknowledge adherence to treatment guidelines, provide for continuity of treatment for life-threatening or acute conditions, provide for appeals process regarding termination of provider status, and include any other elements prescribed by the Commissioner by rule.  

Provider reimbursement is determined by the network-provider contract.  Payment may not be denied for services preauthorized by the carrier or the network for medical necessity.  Out-of-network providers are to be reimbursed as provided by the general Workers’ Compensation Act and the rules of the Division.
The carrier must notify the network in writing if it disputes the compensability of an injury.  Payment may not be denied on the basis of compensability for services rendered before this notification.  If the determination of non-compensability is upheld, the carrier’s liability for payment is limited to a maximum of $7000.00 for those services rendered before the notice was issued.

Network-Carrier contracts must contain a description of the functions delegated to the network, state the requirement that the network comply with relevant law, provide that the contract may not be terminated without cause with less than 90 days notice (but must be terminated immediately for cause), include a hold-harmless prohibiting any party from the direct billing of injured workers, state the carrier retains ultimate responsibility for ensuring performance of all functions, state the network’s role subject to oversight and monitoring by the carrier, require at least monthly data exchange appropriate for compliance with audit and reporting requirements, establish a contingency plan under which the carrier would reassume one or more functions of the network in the event of termination of the contract,
 require any delegation of the network of any function to a third party be in writing and subject the third party to the requirements of Texas Insurance Code Chapter 1305, require the network to provide the Department with the license number of any delegated third party that is required to have a license, acknowledge compliance requirements and carrier oversight and monitoring is applicable to any delegated third party and that failure to comply authorizes the carrier or network to cancel the delegation, require information from the delegated third party sufficient to provide information to employees as required by Texas Insurance Code §1305.451, and permit the Commissioner to examine any information relevant to third party delegation and performance.
  

Carriers may not reimburse providers on a discounted fee basis unless there is a direct contract with the provider or a network that has contracted with the provider, or the provider has agreed to the contract and terms.  
If a carrier becomes aware of information indicating any party to the contract is violating the contract or is operating in a condition that constitutes a hazard to employees, the carrier must notify the network and request a written explanation of the noncompliance or condition.  The carrier must also notify the Commissioner and provide the Department with all copies of correspondence for review.  The network must respond within 30 days after receipt of notice.  The Department will report to the carrier and the network the results of its review and required actions.  The Department’s authority is broad.  The Department may order a carrier to reassume the all or some of the functions performed or delegated by the network, cease coverage of employees through the network, implement the contract contingency plan, or terminate the carrier’s contract with the network.  The carrier retains financial responsibility for compliance with statutory and regulatory requirements.  Both the network and the carrier have 30 days to respond to the Department’s report.

The Article specifies financial requirements for the networks (Texas Insurance Code §1305.201) and provides for periodic examination of the network (including its providers and contracted third parties) by the Department (Texas Insurance Code §1305.251-.252).
Networks are also required to have a chief executive officer or operations officer to administer the network and ensure compliance, and develop and enforce policies and procedures.  Networks must also have a medical director who is an occupational medicine specialist (or who employs or contracts an occupational medicine specialist).  The medical director must be available to address complaint, clinical, and quality improvement issues; be actively involved in quality improvement; and comply with network credentialing requirements.

Networks must define one or more service areas within the state and demonstrate to the Department the ability to provide continuity, accessibility, availability and quality of services for specific counties and zip code areas, and provide a complete provider directory to policyholders.

With respect to accessibility and availability requirements, the network must ensure that its provider panel includes an adequate number of treating doctors and specialists who are available and accessible 24 hours a day, seven days a week, within the network service area.  The network must also provide sufficient numbers and types of health care providers to ensure choice, access, and quality of care.  Further, an adequate number of providers must have admitting privileges at one or more network hospitals within the network service area.
Services required to be provided by the network in the service area include hospital, physical and occupational therapy and chiropractic services, and emergency care.  Referrals to specialists must be provided not later than the last day of the third week after a request in non-emergencies.

In terms of service area, the distance from any point in the network’s service area to the point of service by a treating doctor or general hospital cannot be greater than 30 miles in non-rural areas and 60 miles in rural areas.  Specialists must be available within 75 miles.  If the network is not compliant with these requirements, it must file an access plan at least 30 days before implementation of the plan.
  However, networks may not be required to expand service to accommodate employees who live outside the service area.
Networks are required to develop a quality improvement program, in writing, to evaluate quality and appropriateness of care which includes return to work and medical case management programs.  The program must also provide for a peer review action procedure for providers.  The network is also responsible for implementing a documented process for the selection and retention of contracted providers (subject to Department rules) and the case management program must have certified case managers.  The network is responsible for the program and is required to appoint a committee that includes network providers.  The committee approves the program and an annual quality improvement plan,
 meets at least annually, and reviews the annual written report on the program.

Treatment guidelines, return to work guidelines, and individual treatment protocols must be adopted by the network, and must be evidence-based, scientifically valid, and outcome focused.  The guidelines and protocols must be designed to reduce inappropriate or unnecessary care, but safeguard necessary care.  Treatment may not be denied solely because the treatment is not specifically addressed by the adopted treatment guidelines.  

Utilization review and retrospective review must be consistent with the network’s treatment guidelines.  The preauthorization requirements of Texas Labor Code §413.014 do not apply to network health care services. Preauthorization requirements and processes may be provided as part of the network contracts, but must comply with the requirements of Texas Insurance Code Chapter 1305, Subchapter H, and Commissioner rules.  Preauthorization may not be required for emergency services.  All retrospective review is to be based on written screening criteria and must be performed under the direction of a physician.  

The employee or the employee’s representative must be notified of all utilization review and retrospective review determinations.  For adverse determinations, the notice must include the principal reasons, the clinical basis, a description of the source of the screening criteria used, the procedure for reconsideration, and the availability of independent review.  Preauthorization requests must be responded to by the third calendar day after receipt of the request, except for concurrent hospitalization which is due within 24 hours of receipt, and post-stabilization treatment or a life-threatening situation, which is due “within the time appropriate to the circumstance,” but not to exceed one hour from receipt.
The reconsideration procedure for adverse determinations must be in reasonable and in writing, and include that the reconsideration must be performed by a provider other than the provider who made the original adverse determination, that the employee or representative of the employee has 30 days to request reconsideration either orally or in writing, that the network will send an acknowledgement of the request within five calendar days and notify the requesting party of any required documents, that the network will issue a decision (response) that explains the resolution,
 and that determinations will be made not later than 30 days after receipt of the request.  

An expedited reconsideration procedure must also be made available for post-stabilization treatment or a life-threatening situation, and for denials of continued hospitalization.  The procedure must provide for review by a provider other than the provider who made the original adverse determination, but who must be of the same or similar specialty as a provider who typically manages the condition, procedure or treatment under review.  The time allowed for expedited reconsiderations may not exceed one calendar day from the receipt of all necessary information.  Notwithstanding, employees with life-threatening conditions are entitle to immediate review and are not required to comply with reconsideration procedures.
Requests for independent review of an adverse determination are required to be made within 45 days after the date of denial of a reconsideration for health care requiring preauthorization or concurrent review, or retrospective medical necessity review.  The Department will assign the IRO and the carrier is responsible for the costs of independent review.  The IRO must be provided with any medical records of the employee relevant to the review, any documents used by the utilization review agent in making the determination, the determination response (see footnote 15), any documentation submitted in support of the request for reconsideration, and a list of the providers who provided care to the employee that may have records relevant to the review.  Parties aggrieved by the decision of the IRO may seek judicial review, but the decision of the IRO is binding during the pendency of any appeal.
Networks are also required to provide a complaint system.  The procedures implemented by the network may require the filing of a complaint within 90 days after the event that is the basis for the complaint, and must include a process for notice and appeal.  The network must acknowledge receipt of a complaint within seven calendar days and provide a description of complaint procedures and deadlines.  Complaints must be resolved within 30 days of receipt.  The network must also maintain for three years after the date of the complaint a complaint and appeal log, subject to complaint classification requirements adopted by rule of the Commissioner, a copy of which the complainant is entitled.  Networks are prohibited from taking retaliatory actions against employees or employers filing complaints.  All providers contracting with the network must be required by the contract to post a notice of the network’s complaint process in the provider’s office, and include “the department’s”
 toll-free number for filing a complaint.
Texas Insurance Code Chapter 1305 also contains a subchapter on employee information and responsibilities.  Carriers are required to provide employers, and the employers are required to provide its employees, with written descriptions of the terms and conditions for obtaining health care in the network.  The description must be in plain language English and Spanish,
 and must include a statement that the entity providing health care is a workers’ compensation health care network, contain the network’s toll-free number and address for additional information, state that in the event of an injury the employee must select a treating doctor from the network’s list or select a pre-existing primary care physician who agrees to abide by the terms of the network, state that all referrals must be made through the treating doctor with the exception of emergency services, and explain that network providers cannot bill the employee except when the employee fails to obtain network approval for non-network provider services.  The description must contain information on how to obtain emergency care, provide the list of health care services requiring preauthorization or concurrent review, and explain continuity of treatment in the event of the treating doctor’s termination from the network.  The description must also describe the network’s complaint process, including the prohibition against retaliation against the employee or the provider for filing a complaint.  Finally, the description must explain the carrier or network procedures relating to adverse determinations and the IRO process, provide a quarterly-updated list of all network providers,
 and describe the network’s service area.  The network must provide the carrier with all information necessary to comply with these requirements.
The Department’s Research and Oversight Group will evaluate the impact of networks and report to the legislature by December 1 of each even-numbered year.  The Group is required to issue consumer report cards comparing the quality, costs, availability and other factors of networks.

Finally, Texas Insurance Code Chapter 1305 provides the Commissioner may compel the production of documents or other information and may initiate proceedings against any parties operating in violation of Chapter 1305 or applicable provisions of the Labor Code.  The Commissioner may also suspend or revoke any certificates issued, impose sanctions, issue cease and desist orders, and/or impose administrative penalties.
Article Five:

This Article relates to rates and underwriting requirements, and is not applicable to the program administered by the State Office of Risk Management.

Article Six:
This Article contains conforming amendments to the Government Code, Insurance Code, Health and Safety Code, and Occupations Code necessary because of the transfer of duties from the Texas Workers’ Compensation Commission to the Texas Department of Insurance and the Division of Workers’ Compensation.

Article Seven:

Article 7 repeals the following provisions of existing statute:

Subdivision (2), Section 1, Article 5.76-3, Insurance Code, relating to definitions pertaining to the Texas Mutual Insurance Company;                                   

§401.002, Labor Code, relating to application of the Sunset Act to TWCC;                                             

§§402.0015, 402.003, 402.004, 402.005, 402.008, Labor Code, relating to provisions applicable to TWCC commissioner members;

§402.006, Labor Code, relating to prohibited gifts to members or employees of TWCC;                                             

§§402.007, 402.009, 402.010, 402.011, 402.012, Labor Code, relating to meetings of TWCC;                                             
§402.025, Labor Code, relating to audit of TWCC financial transactions;
§402.062(b), Labor Code, relating to acceptance of gifts, grants and donations by TWCC;                            

§§402.063, 407.001(2), 407.022, 407.122(c), Labor Code, relating to the Executive Director of TWCC;                                          
§407.021, Labor Code, relating to the TWCC division of self-insurance regulation;
§§408.0221, 408.0222, 408.0223, Labor Code, relating to the Health Care Network Advisory Committee and the Regional Health Care Network Pilot Program and Voluntary Networks;
§§410.001, 401.004, Labor Code, relating to the TWCC division of hearings;                                            

§411.001(1), Labor Code, relating to the TWCC division of workers' health and safety;
Subchapters D and G, Chapter 411, Labor Code, relating to the hazardous employer program and policy for elimination of drugs in the workplace; 

§411.062, Labor Code, relating to field safety representative qualifications;                                            

§411.063(b), Labor Code, relating to accident prevention personnel qualifications;                            

§411.067(b), Labor Code, relating to safety inspector personnel qualifications;                            
§411.102(1), Labor Code, relating to the director of the TWCC division of health and safety;                           

§413.001, Labor Code, relating to the TWCC division of medical review;                                            
§413.005, Labor Code, relating to the medical advisory committee; 

§414.001, Labor Code; relating to the TWCC division of compliance and practices;                                        
§505.001(a)(1), Labor Code, defining “Commission.”

Article Eight:

This Article abolishes the Texas Workers’ Compensation Commission on 09/01/05, and establishes the Division of Workers’ Compensation on that date.  All powers, duties, obligations, rights, contracts, funds, unspent appropriations, records, real or personal property, and personnel are to be transferred to the Division not later than 02/28/06.  The Governor is required to appoint the Commissioner of Workers’ Compensation not later that 10/01/05.
The Office of Injured Employee Counsel is established on 09/01/05, with all required rules to be adopted not later than 03/01/06.  The Texas Department of Insurance is required to provide the OIEC with office space, personnel services, computer support, and other administrative support not later than 10/01/05.  All powers, duties, obligations, rights, contracts, funds, unspent appropriations, records, real or personal property, and personnel related to the ombudsman program are to be transferred to the OIEC not later than 03/01/06.

The first report of the Workers’ Compensation Research and Evaluation Group is due not later than 12/01/08.

This Article continues in effect all policies, procedures and decisions of TWCC until suspended by the Commissioner of Insurance or the Commissioner of Workers’ Compensation.  The same is applicable for policies, procedures or decisions respecting the ombudsman program, until superceded by an act of the OIEC Public Counsel.

Rules related to the transfer of workers’ compensation programs must be adopted not later than 12/01/05.  The OIEC is required to adopt transfer rules by 03/01/06.

All rules currently in effect remain in effect as the rules of Division or OIEC, as appropriate, until superceded by new adopted rules.  Rules may be adopted on an emergency basis pursuant to Government Code §2001.034 without the necessary written findings required by that section.

Medical examination rules required by Texas Labor Code §§408.004 and 408.0041 must be adopted on or before 02/01/06.  Those statutory provisions are not effective until the date the rules specifically provide.
Electronic billing rules required by Texas Labor Code §408.0251 must be adopted by 01/01/06.

The accrual of right to income benefits changes required by Texas Labor Code §§408.047 (AWW calculation) and 408.082 (reduction in waiting period) are effective only for injuries on or after 09/01/05.

The Medical Advisory Committee is abolished on 09/01/05.

The State Office of Administrative Hearings may no longer accept medical dispute appeals beginning on 09/01/05.  All matters which are not already pending before SOAH by 08/31/05 will not be subject to SOAH’s jurisdiction.

Workers’ Compensation Health Care Network rules must be adopted by 12/01/05.  Applications must be accepted beginning on 01/01/06.  Carriers may begin to offer network services only after certification by the Commissioner of Insurance.

The network provisions and requirements of Article 4 apply to any claim, regardless of date of injury, if the carrier enters into an approved network contract.

Violations and sanctions provided for in the Bill are effective only for offenses and violations committed on or after 09/01/05.  An offense or violation occurs before 09/01/05 if any element of the offense or violation occurred before that date, and the former law is continued in effect respecting any violation or sanction.

� With respect to SIBs entitlement after eight quarters, DD’s also retain the preexisting authority to address whether an employee’s condition has improved sufficiently to allow the employee to return to work.  Because the DD is given the broader authority to address all direct result issues, a similar limited provision dealing only with SIBs was deleted from existing Texas Labor Code §408.151.  The same presumptive weight and preponderance standard apply.





� See also new Texas Labor Code §408.1225, which addresses adoption of rules for DD requirements, and amended Texas Labor Code §413.044, allowing for a review of the quality of DD decisions and providing for sanctions.


� On the larger issue of preauthorization, note that Texas Labor Code §413.014 is amended later in the Article, specifically providing that when a treatment or service is preauthorized, the carrier may not retrospectively review the treatment or service for medical necessity.





� The SAWW is statutorily set at $540 until 10/01/06.  With respect to the percentage multiplier, and notwithstanding the 88% discussed above, Texas Labor Code §408.047(c) specifically provides that the commissioner may by rule increase the SAWW to an amount not to exceed 100%.





� The only limitation to the designation by the Commissioner is that the staff member may not be the BRO assigned or to be assigned in the matter.


� For a detailed description of the certification process and requirements, see new Texas Insurance Code §1305.052 - .054.


� In lieu of the fidelity bond, the Commissioner of Insurance may accept evidence of deposit of cash or liquid securities with the Comptroller of Public Accounts.





� The notice must contain all information required by Texas Insurance Code 1305.451, including a detailed written description, in English and Spanish, of the terms and conditions for obtaining health care in the network.  Please refer to pages 319 through 322 of the Bill text for a complete list of information required in this notice.


� Functions required to be addressed in the contingency plan are payments to providers and notification to employees, quality of care, utilization review, retrospective review, and continuity of care (including a plan for identifying and transitioning employees to new providers).





� These contracts are confidential and not subject to disclosure as public information under Chapter 552, Government Code.  Parties to the contract may not sell, lease or transfer information regarding the payment or reimbursement terms of the contract, except to the commissioner, without the express authority of and prior notification to the other contracting parties.





� The term ‘policyholder’ is not defined, nor used elsewhere in the Act.  It is unclear whether the term refers to the employer and/or the employee in this context.  But see below the summary of the employee information and responsibilities requirements which may satisfy both.





� An “access plan” is not specifically defined.  It appears the Department will promulgate rules respecting such plans.





� The work plan must reflect the type of services and populations served by the network in terms of age groups, disease or injury categories, and special risk status.





� Additional Department rules respecting determinations of effectiveness are implied by the provisions of Texas Insurance Code §1305.303(c). Texas Insurance Code §1305.303(g) requires the written report to include completed activities, trending of clinical and service goals, analysis of program performance, and conclusions regarding effectiveness.





� The decision must include a statement of the specific medical or clinical reasons for the determination, the medical or clinical basis for the decision, the professional specialty of any provider consulted, and notice of the party’s right to IRO


� In Texas Insurance Code Chapter 1305, “department” refers to the Texas Department of Insurance.  It is unclear whether this provision is actually intended to advise parties of the option to file a complaint directly with TDI.





� The statute also requires the description be in “any additional language common to an employer’s employees.”





� The list must include the names and addresses of the providers, limitations of accessibility and referrals to specialists, and a disclosure of which providers are accepting new patients.





� The report card must include evaluation of employee access to care, return to work outcomes, health-related outcomes, employee satisfaction with care, and costs and utilization of health care.


� The finding generally must be that there is imminent peril to the public health, safety, or welfare, or a requirement of state or federal law, that requires adoption of a rule on fewer than 30 days notice
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